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 1.  TIME:  9:00   CASE#: MSC13-00817 
CASE NAME: STEADFAST VS PROBUILDERS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STEADFAST INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Continued to September 14, 2016 at 9:00 a.m. per discussion at July 8, 2016 CMC. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC14-02307 
CASE NAME: SUMMIT BANK VS. NEGHERBON 
HEARING ON MOTION FOR ORDER FIXING ATTORNEY FEES 
FILED BY SUMMIT BANK 
* TENTATIVE RULING: * 
 
Attorney’s fees of $65,000 payable to Attorney Piser by Defendant are reasonable, are granted, 
and shall be paid within 30 days from the date of this Order.  In fact, but for the agreement at 
mediation, Mr. Piser’s total fees would have been ordered. 
 
 

  

 3.  TIME:  9:00   CASE#: MSC15-00927 
CASE NAME: ABRAHAM VS. WATKINS 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT OF MARTIN MURANISHI 
FILED BY CARL WATKINS, CAW INVESTMENTS, INC. 
* TENTATIVE RULING: * 
 

Cross-Defendants Carl Watkins and CAW Investments, Inc.’s motion to strike Martin 

Muranishi’s Cross-Complaint is granted.  

Code of Civil Procedure §428.10(b) allows a cross-complaint to be filed against 

someone other than the plaintiff if it “(1) arises out of the same transaction, occurrence, or series 

of transactions or occurrences as the cause brought against him or (2) asserts a claim, right, or 

interest in the property or controversy which is the subject of the cause brought against him.”  

The Court does not agree with Cross-Complainant’s argument that the breach of 

contract and accounting claims are related to the subject matter and transactions in the First 

Amended Complaint. The First Amended Complaint involves contracts between Plaintiff and the 

Defendants. The Cross-Complaint involves contracts between Cross-Complainant and Watkins 

and CAW. These are separate contracts. The fact that both sets of contracts touch on the 

number and value of vehicles sold is not enough to make these claims related under section 

428.10(b).  

The situation here is similar to that in Metropolitan Casualty Ins. Co. v. Margulis (1940) 

38 Cal.App.2d 711. In Metropolitan the court granted a motion to strike a cross-complaint where 
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the cross-complaint was for breach of a contract that was related to the same real property as in 

the original complaint, but the parties to the two contracts were different. As Metropolitan 

explained, “Instead of being ‘related’ to the same transaction or contract, each claim is foreign to 

the other.” (Id. at p. 715; see also United Casting Co. v. Duncan (1919) 44 Cal. App. 384, 389 

(“Persons having independent claims against each other, the relief authorized in one having no 

relation to that which can be given in the other, nor in any manner affecting it, are not permitted 

to settle them all in one action upon the sole ground that, as they are in court contending against 

each other, with respect to one case, or dispute, they should at that time and place settle all 

other matters of controversy existing between them.”).)  

In addition, Cross-Complainant has not shown that he will be prejudiced if the motion to 

strike is granted. 

 

 

  

 4.  TIME:  9:00   CASE#: MSC15-00927 
CASE NAME: ABRAHAM VS. WATKINS 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINT OF ABDUL AHMADI 
FILED BY CARL WATKINS, CAW INVESTMENTS, INC. 
* TENTATIVE RULING: * 
 

Cross-Defendants Carl Watkins and CAW Investments, Inc.’s motion to strike Abdul 

Ahmadi’s Cross-Complaint is granted.  

Code of Civil Procedure §428.10(b) allows a cross-complaint to be filed against 

someone other than the plaintiff if it “(1) arises out of the same transaction, occurrence, or series 

of transactions or occurrences as the cause brought against him or (2) asserts a claim, right, or 

interest in the property or controversy which is the subject of the cause brought against him.” 

The Court does not agree with Cross-Complainant’s argument that the breach of 

contract and accounting claims are related to the subject matter and transactions in the First 

Amended Complaint. The First Amended Complaint involves contracts between Plaintiff and the 

Defendants. The Cross-Complaint involves contracts between Cross-Complainant and Watkins 

and CAW. These are separate contracts. The fact that both sets of contracts touch on the 

number and value of vehicles sold is not enough to make these claims related under section 

428.10(b).  

The situation here is similar to that in Metropolitan Casualty Ins. Co. v. Margulis (1940) 

38 Cal.App.2d 711. In Metropolitan the court granted a motion to strike a cross-complaint where 

the cross-complaint was for breach of a contract that was related to the same real property as in 

the original complaint, but the parties to the two contracts were different. As Metropolitan 

explained, “Instead of being ‘related’ to the same transaction or contract, each claim is foreign to 

the other.” (Id. at p. 715; see also United Casting Co. v. Duncan (1919) 44 Cal. App. 384, 389 

(“Persons having independent claims against each other, the relief authorized in one having no 
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relation to that which can be given in the other, nor in any manner affecting it, are not permitted 

to settle them all in one action upon the sole ground that, as they are in court contending against 

each other, with respect to one case, or dispute, they should at that time and place settle all 

other matters of controversy existing between them.”).)  

In addition, Cross-Complainant has not shown that he will be prejudiced if the motion to 

strike is granted. 

 

 

  

 5.  TIME:  9:00   CASE#: MSC15-01154 
CASE NAME: CARDIN VS. IEC HIDDEN CREEK, LLC 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved.  Counsel may submit an order for signature by the Court. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC15-01154 
CASE NAME: CARDIN VS. IEC HIDDEN CREEK, LLC 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved.  Counsel may submit an order for signature by the Court. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY SECURITAS SECURITY SERVICES USA INC. 
* TENTATIVE RULING: * 
 

Defendant Norris Canyon Estate Owners Association’s Motion for Judgment on the 

Pleadings is Granted without leave to amend as to causes of action one and two, and Denied 

as to cause of action three. Defendant Securitas Security Services USA, Inc.’s Motion for 

Judgment on the Pleadings is Granted without leave to amend as to causes of action one and 

two, and Denied as to cause of action three.  

Norris Canyon and Securitas, the moving parties on these motions, made very similar 

arguments. In addition the allegations regarding the liability of these defendants are based upon 

the same general set of facts. Therefore, the Court’s analysis applies to both moving parties.  

Relevant Factual Allegations 
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The FAC makes the following allegations. The Court accepts all the factual matters 
alleged as true for purposes of deciding the Motion. However, the Court accepts as true only the 
factual matters alleged by the FAC, and not necessarily any legal or factual conclusions, 
contentions, or deductions. (Baughman v. State of California (1995) 38 Cal.App.4th 182, 187.) 

Plaintiff was injured when he was shot by defendant Michael Ghoneim while attempting 
to perform a “trash out” at a property located in San Ramon. (FAC ¶ 1.) As Plaintiff and the 
others were attempting to begin their work, Ghoneim fired a shotgun through the front door, 
injuring Plaintiff. (FAC ¶ 27.) 

Norris Canyon and Securitas “managed, possessed, controlled, monitored, guarded, 
and/or accessed the property that is the subject of this action, and had a duty to ensure that the 
Norris Canyon estates neighborhood, and its homes, including the Premises were safe on 
September 18, 2013.” These same defendants also “controlled ingress and egress to and from 
the gated subdivision in which the Premises was located, and had a duty to ensure the safety of 
those within the subdivision and those coming and going from the subdivision.” (FAC ¶ 35; see 
also FAC ¶56.) 

It is also alleged that Norris Canyon and Securitas “without having conducted an 
adequate investigation, erroneously notified Plaintiff upon his arrival at approximately 1:07 p.m. 
that the occupants of the Premises had moved out and that nobody was occupying the 
Premises on the date of the incident.” (FAC ¶ 57.) Plaintiff alleges that defendants made 
representations to Plaintiff, including “that the Premises was unoccupied…” (FAC ¶ 67.) The 
representations were made during “Plaintiff’s conversations with the security guard of employed 
and/or retained by Defendants [Norris Canyon and Securitas]…” (FAC ¶ 67.) The Defendants 
misrepresented the occupancy status of the Premises. (FAC ¶ 68.) Defendants intended Plaintiff 
to rely on the representations and Plaintiff did rely on them. (FAC ¶¶ 70-71.) Plaintiff also 
alleges causation and damages. (FAC ¶ 72.)  

Analysis 

Negligence and Premises Liability (Causes of Action One and Two) 

Defendants argue that they did not owe a duty to Plaintiff. The existence of a legal duty 

to use due care is an essential element of a negligence cause of action. (See, e.g., Ladd v. 

County of San Mateo (1996) 12 Cal.4th 913, 917.) A legal duty is also required for a premises 

liability cause of action. (See, e.g., Brooks v. Eugene Burger Mgmt. Corp. (1989) 215 

Cal.App.3d 1611, 1619 (premises liability is a form of negligence).) The question of whether a 

legal duty exists is a question of law for the Court to decide. (Ky. Fried Chicken of California v. 

Super. Ct. (1997) 14 Cal.4th 814, 819.) 

When determining if there is a duty the Court looks to several factors: “the foreseeability 

of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, the closeness of 

the connection between the defendant's conduct and the injury suffered, the moral blame 

attached to the defendant's conduct, the policy of preventing future harm, the extent of the 

burden to the defendant and consequences to the community of imposing a duty to exercise 

care with resulting liability for breach, and the availability, cost, and prevalence of insurance for 

the risk involved.” (Cabral v. Ralphs Grocery Co. (2011) 51 Cal.4th 764, 771; see also 
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Castaneda v. Olsher (2007) 41 Cal.4th 1205, 1213-1214; Rowland v. Christian (1968) 69 Cal.2d 

108, 113.) 

The Court has considered the factors set forth in Cabral and finds it would be 

inappropriate to impose any legal duty on Securitas and Norris Canyon in view of the 

purportedly negligent conduct alleged in causes of action one and two. It was not foreseeable 

that Ghoneim would shoot through the door when Plaintiff and the trash out team arrived. In 

addition, the facts regarding the date that the cash for keys offer expired and the date in the 

eviction notice, if properly alleged, do not change the analysis here. There are no facts (and no 

offer to allege such facts) that show that the security guard, Securitas or Norris Canyon had 

knowledge of these additional facts. In addition to the lack of foreseeability, the other Cabral 

factors support a finding of no duty for Securitas or Norris Canyon under these circumstances.  

Leave to amend should be denied where the nature of the claim is clear, but no liability 
exists under the law. (Schonfeldt v. State of California (1998) 61 Cal.App.4th 1462, 1465.) Here, 
because the Court finds that Securitas and Norris Canyon do not owe a legal duty, no liability 
under the law could exist with respect to causes of action one and two. As a result, granting 
leave to amend would be futile. 

Negligent Misrepresentation (Cause of Action Three) 

Negligent misrepresentation is a different tort than negligence. (See, e.g. Bock v. 

Hansen (2014) 225 Cal.App.4th 215, 227-228.) “[T]he elements of each tort are different. 

Perhaps more importantly, the policies behind each tort sometimes call for different results even 

when applied to the same conduct.” (Id. at p 228.) The elements of negligent misrepresentation 

are: “[M]isrepresentation of a past or existing material fact, without reasonable ground for 

believing it to be true, and with intent to induce another’s reliance on the fact misrepresented; 

ignorance of the truth and justifiable reliance on the misrepresentation by the party to whom it 

was directed; and resulting damage.” (Hydro-Mill Co., Inc. v. Hayward, Tilton & Rolapp Ins. 

Associates, Inc. (2004) 115 Cal.App.4th 1145, 1154 (internal quotations omitted).) Plaintiff has 

alleged sufficient facts to state a claim for negligent misrepresentation. (See FAC ¶¶ 57, 67, 68, 

70-71, 72.) 

The Court agrees with Defendants that negligent misrepresentation must be alleged with 

the same level of specificity that is required for a fraud claim. (Small v. Fritz Companies, Inc. 

(2003) 30 Cal.4th 167, 184.) However, the Court finds that the allegations for negligent 

misrepresentation are pleaded with enough specificity. Therefore, the motions for judgment on 

the pleadings as to negligent misrepresentation are denied.  

Assumption of Risk 

The occupational assumption of risk doctrine does not apply to bar Plaintiff’s negligent 

misrepresentation claim. “In general, primary assumption of risk does not bar recovery when the 

defendant's actions have unreasonably increased the risks of injury beyond those inherent in the 

activity. [Citation.] … It is true that a defendant who misrepresents or hides a hazardous 
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condition is subject to liability. [Citation.]” (Gregory v. Cott (2014) 59 Cal.4th 996, 1010-1011.) 

Here, Plaintiff’s negligent misrepresentation claim is based on allegations that the security guard 

misrepresented the condition of the property. If these allegations are true, it is possible that this 

conduct increased the risk of injury to Plaintiff and thus the doctrine of occupational assumption 

of risk does not apply.  

Evidentiary Matters 

In addition to the Plaintiff, defendants Michael Ghoneim and Naoko Chiba submitted an 

opposition to this motion. As part of this opposition, Ghoneim and Chiba included declarations 

from Chiba and their attorney Moriarty. When ruling on a demurrer or motion for judgment on 

the pleadings, the Court considers only the allegations in the complaint and matters that are 

judicially noticeable. (Donabedian v. Mercury Ins. Co. (2004) 116 Cal. App. 4th 968, 994.) The 

declarations from Chiba and Moriarty are not considered when determining whether or not 

Plaintiff has stated a valid cause of action. However, the Court has considered these 

declarations in deciding whether or not to grant leave to amend.  

Plaintiff’s requests for judicial notice 1 and 2 are granted, however, the Court only 

takes notice of that fact that these documents were filed and not the truth of items stated in 

these documents. 

 

 

  

 8.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended CROSS0COMPLAINT 
FILED BY MICHAEL GHONEIM, NAOKO CHIBA 
* TENTATIVE RULING: * 
 
See ruling on Line 7. 
 
 

  

 9.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION TO TAX COSTS SOUGHT BY SAFEGUARD DEFENDANTS 
FILED BY EUGENE SPENCER 
* TENTATIVE RULING: * 
 
Motion to Tax is granted as to Defendant’s “other costs” in the amount of $2,276.00. 
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10.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION TO TAX COSTS SOUGHT BY BANK OF AMERICA & NY MELLON 
FILED BY EUGENE SPENCER 
* TENTATIVE RULING: * 
 
Motion to Tax is granted as to Defendants’ travel expenses in the amount of $1,746.21. 
 
 

  

11.  TIME:  9:00   CASE#: MSC15-02207 
CASE NAME: RICHARD DUFFERT VS. MIKE ROWLAND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DUFFERT 
FILED BY MIKE ROWLAND, LUIS RAMIREZ-AGUDELO, DIABLO REALTY, INC. 
* TENTATIVE RULING: * 
 
Plaintiff has filed no opposition to the Demurrer to his First Amended Complaint, thus implicitly 
acknowledging that he is unable to state valid causes of action.  The Court agrees with the 
Demurrer of Defendants that Plaintiff has failed to state a cause of action for breach of contract, 
and that the other newly added causes of action attempted to be stated were not authorized by 
the Court’s prior Order and even if they were, do not state causes of action.  The Demurrer is 
sustained without leave to amend. 
 
 

  

12.  TIME:  9:00   CASE#: MSC15-02207 
CASE NAME: RICHARD DUFFERT VS. MIKE ROWLAND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Moot in view of ruling Line 11. 
 
 

  

13.  TIME:  9:00   CASE#: MSC16-01095 
CASE NAME: GEIS VS BMW CONCORD 
HEARING ON DEMURRER TO COMPLAINT of GEIS 
FILED BY IMPORT MOTORS INC. 
* TENTATIVE RULING: * 
 
Sustained with 15 days leave to amend. 
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14.  TIME:  9:00   CASE#: MSC16-01511 
CASE NAME: CORPORATE CARE VS. HERBST 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued on court’s motion to 9-14-16, 9:00 a.m. 
 
 

  

15.  TIME:  9:00   CASE#: MSN15-0327 
CASE NAME: KIRKPATRICK VS. SANCHEZ 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
May appear by CourtCall. 
 
 

  

16.  TIME:  9:00   CASE#: MSN15-2035 
CASE NAME: SILVA VS. CA UNEMPLOYMENT INSURANCE 
SPECIAL SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET BY DEPT. 9 FROM 6/28/16 HEARING 
* TENTATIVE RULING: * 
 
By order dated April 21, 2016, the Court ordered Ms. Silver to lodge a certified copy of the 

administrative record with the Court within 45 days (or by June 6, 2016). It does not appear that 

the Court ever received a certified copy of the administrative record. The Court cannot decide 

the writ petition without having access to the complete administrative record. 

As a result, the Petition is denied without prejudice. Ms. Silver shall lodge a certified copy of the 

administrative record with the Court on or before November 4, 2016. Respondent may (but is 

not required to) file and serve a supplemental opposition thereafter, on or before November 14, 

2016. If, and only if, Respondent files a supplemental opposition, Ms. Silver may file and serve a 

supplemental reply, on or before November 23, 2016. This matter is set for hearing on 

December 7, 2016. 
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17.  TIME:  9:00   CASE#: MSN16-1355 
CASE NAME: MARTINEZ VS. TEAM VOLKSWAGEN 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY ARTHURO MARTINEZ, SANDRA CORONA 
* TENTATIVE RULING: * 
 
 The hearing is continued by the Court to October 12, 2016, at 9:00 a.m., 
in Department 9. 
 
 The Court’s preliminary assessment is that respondent has adopted an unreasonable 
interpretation of the parties’ arbitration agreement.  While respondent may have discretion to 
reject a particular arbitration service suggested by petitioners, the wholesale rejection of any 
arbitration service other than the American Arbitration Association would appear to be 
unwarranted.  (See generally, Cal. Lettuce Growers v. Union Sugar Co. (1955) 45 Cal.2d 474, 
484 [“where a contract confers on one party a discretionary power affecting the rights of the 
other, a duty is imposed to exercise that discretion in good faith and in accordance with fair 
dealing”].)  However, the Court will defer a final ruling on this issue until the continued hearing. 
 
 Petitioners’ counsel shall provide respondent’s counsel with a list of six proposed 
arbitrators, drawn from at least three arbitration services, on or before September 16, 2016.  
The parties shall then engage in good faith meet-and-confer discussions, with petitioners’ list 
as a starting point. 
 
 If the parties reach agreement on the selection of an arbitrator, they shall promptly notify 
the Court.  In that event, this petition will be dismissed without prejudice, and each side shall 
bear its own fees and costs.    
 
 If the parties do not reach agreement on the selection of an arbitrator, respondent shall 
file supplemental opposition papers on or before September 28, 2016.  Respondent shall 
explain in detail, with reference to competent opposition declarations, why none of the six 
proposed arbitrators on petitioners’ list was acceptable, and why no other arbitrators from any of 
the three arbitration services that the list was drawn from would be acceptable.  If respondent 
files such supplemental opposition papers, petitioners may file supplemental reply papers on or 
before October 4, 2016. 
 
 In the Court’s experience, parties are usually more satisfied with an arbitrator they select 
themselves, rather than one appointed by the Court.  The parties may wish to bear this in mind 
when conducting their meet-and-confer discussions. 
 
 Respondent’s counsel is admonished to comply with rule 3.1110 of the California Rules 
of Court, subdivision (f), in future filings.  The exhibits to the Declaration of Sean P. Conroy and 
the Compendium of Non-California Authorities, filed on August 26, 2016, were not tabbed. 
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18.  TIME:  9:00   CASE#: MSN16-1415 
CASE NAME: RE 757 MARLESTA ROAD, PINOLE, CA 
HEARING ON PETITION RE UNRESOLVED CLAIMS AND DEPOSIT 
FILED BY CLEAR RECON CORP. 
* TENTATIVE RULING: * 
 
The Petition is unopposed, and is granted.  Petitioner’s proposed Order has been signed by 
the court. 
 
 

ADD-ON 

19.  TIME:  9:00   CASE#: MSC15-01101 
CASE NAME: HENDON VS. TRANSAMERICA LIFE 
HEARING ON MOTION FOR RECONSIDERATION 
FILED BY APRYL D. HENDON 
* TENTATIVE RULING: * 
 
Denied.  To be entitled to the right to reconsideration of an order, the moving party must present 
new facts or law, as well as a satisfactory explanation for the failure to produce that evidence at 
an earlier time.  In this case, the Plaintiff has failed to do either.  This Court, therefore, lacks 
jurisdiction to consider the motion pursuant to CCP §1008. 
 
Plaintiff has failed to establish that she has newly discovered evidence that she “could not, with 
reasonable diligence, have discovered or produced” before the hearing on the Demurer to the 
First Amended Complaint  on May 25, 2016, as required by CCP § 1008.  (See, LeFrancois v. 
Goel (2005) 35 Cal.4th 1094.)  In fact, the “newly discovered evidence” as established by 
counsel’s moving papers was known between “late April and the beginning of May.”  There is 
also some evidence that the “newly discovered evidence” was actually known to plaintiff in 
February 2016 when Defendant Transamerica produced documents pursuant to discovery.  
 
On May 10, 2016, Plaintiff’s Motion to file a Second Amended Complaint was filed and set for 
hearing on July 6, 2016.  If Plaintiff wished to have the issues raised in the Motion to file Second 
Amended Complaint heard before the Demurrer was ruled on, he could have obtained an order 
shortening time when the Motion was filed, but chose not to do so and it was set in the ordinary 
course. Moreover, the “newly discovered evidence” was known and the Motion to file Second 
Amended Complaint was even filed before the Plaintiff’s opposition to the Demurrer was filed on 
May 12, 2016 and it was not mentioned in the opposition or attached to it. 
 
Plaintiff argues, without providing any supporting authority, that the Court is required to vacate a 
prior order sustaining a demurrer without leave to amend and grant leave to file an amended 
complaint when the amended complaint is based on facts which Plaintiff knew at the time the 
opposition to the demurrer was filed, but which were not mentioned in that opposition before the 
demurrer was sustained without leave to amend.  The Court finds this argument unpersuasive. 
 
 

 

 


